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1. THE BACKGROUND OF THE DISPUTE: 

By sgrcMnent of the National Football League Players Association (NFLPA) and the 
National Football League Management Council (KFLMC), the deadline for a team to declare one 
of its players as a Franchise Player for the 199B League Year was raa or before February 12, 

1998. The Baltimore Ravens Club desigimted Wally Williams as its Franchise Player at 
approximately 8:15 fM. on February 12,1998. The NFLPA claims that dse designation was 
ineffective because of a tocit agreement of long standing between the NFLMC and the NFLPA 
tliat imposed a deadline of 4:00 P.M, on the last day of the designation period afar which no 
desipation would take effect. Them is no dispute that without such an agreement as to a 
specific deadline, a Franchise Player could be designated up until midnight of the fmal date for 
deslpatiOQS. 


U THE NATURE OF THE ISSUES: •• ^ 

There are two basic issues involved in tliis dispute; 

1. Docs the last sentence of Section 19 of Article LV of the KFL Collective 
Bargaining Agreement (CBA) require that to be effective, an agreement to impose a 4:00 P.M. 
deadline under Article XX, Section 1, must be in writing? 

2. If the answer to 1. above is “no,” does the available evidence establish an 
unwritten agreement between theNFLMC and the NFLPA to set a deadline of 4.00 PM.? 


Ill THE ARGUMENTS: 

A. TnElUSQtnREMENTOFAWlUTTENACIUUEME.vr 

The last sentence of Section 19 of CBA Article LV reads, “Noite of the Articles of this 
Agreement may be changed, altered or amended other than by a written agreement.” Section 1. 
of Article XX reads in part, “any.,. [FtancMse Player] designation must be made between 
February 1 and February 15 of each League Year or during such other period as may be agreed 
on by the NFL and the NFLPA.” 

The NTLMC argues that any change In tiie date or imposition of a time deadline must be 
in writing under Section 19 above. The NFLPA argues that ^ imporition of a deadline does not 
result in a “changed, altered or amended” CBA because Section 1 of Article XX already contains 
witltin it the vraids "as may be agreed upon by tl« NFL and the NFLPA,” Of course, any 
alteration of the CBA is peimitted if the parties agree- But the NFLPA’s argument implies that 
this cannot be considered an ordinary chwge, alteration or amendment because that would render 
the quoted words in Section I superfluous. Therefore it wculd follow that Section 19 of Article 
LV is inapplicable. And since Section 1 of Article XX does not specify that foe agreement seeds 
to be in writing, an ccal agreement would be proper and ooforceable. 
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Hie exact xosaoing of the qi»»ted Isagiuige of Article XX, Seettoo 1 is not spelled out If 
read to permit a non-written agreement it would conflict directly with the policy as tapressed in 
Article LV, Section 19. One cannot use parol evidence to inteipret the CBA contract, including 
what it means to “agree" in Article 50C, Section 1, but one can look to th e language other 
prov isions of the CBA itself t o determine just w^t is meant. (See CBA Article LV, S«tioD 19, 
and court’s decision in the HobertVGrbach matter, WSltei'ct al y. National Football League, et 
^Civil >Jo. 4“92'906,"slip opinion dated July 30,1997, pp. 12-13: “Special Master’s decision . 

,. [is] restricted to mteipreting language used in the... [CSA] as a matter of law widaout 
recourse to extrinsic evidence regarding the parties* intent.”) 

The ovcmding policy as established by Section 19 is clear; alterations of the specific 
terms of the CBA are to be in writing. Article XX, Section 1 does not imply that a change of the 
date or time for a Franchise Player deiignationis not to be considered an alteration ofi^edfied 
provisions. And Section 1 itself does not specify that such a change of terms can be oral or by > 
other than an agreement in writmg. The statement that the parties can agree to Iflter the period of 
the designation can, and should, be taken only to emphasize the fact xbM the dates spellt^ out in 
Section 1 are not to be considered carved in stoire. A requirement that an agreement between the 
NFLMC and the KFLPA be in writmg does no violence to Section 1 and creates harmony 
between that Section and Section 19 of Article LV, 

In addition, Section 1 specifies dates, i.c., “between February 1 and February 15 of each 
League Year,” not timei of day. Tlw provision for change reads, "or such other period as may 
be agreed on by the NFL and Ae NFLPA," By including the word “such," the pso'^o appears 
to relate only to a different period of days, not times. Thus, it can fairly be said that a time 
designation (other than midnight) is an alteration of Section 1 tiiat iklls within Section 19 of 
Article LV. 

Therefore, in looking at the CBA as a whole, and in particular tiie policy expressed by 
Section 19 of Article LV, 1 find that the alleged imposition of a 4:00 P.M. deadline could not be 
effective unless there was a written agreexEumt to that effect. 


B Th£ Failvrb to Estabusb tes Existence or an Agreement to Impose a 

4:0DP.M.B£aSUNE: 

Class Counsel is correct in stating that the ban on parol evidence in Article LV, Section 
19, to intetpret the CBA does not bar evidence to establish flie existence or omiexisteace of a 
subsequent unwritten agreement, assuming that such an agreement is not baited by the last 
sentence of Section 19. However, even assuming that in^osltion of a 4:00 P.M. deadline did 
not require a written agreement by the pwties, Ac funs set forth on behalf of tire NFLPA do not 
establish by a preponderance of t^ evidence the existence of any agreement to that effect. 
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1. Counsel relics on a series of internal HFL documents, provided each y&si 
during the existoce of the CBA, fliat infoim the individual Clubs tibat they have until 4:00 P.M. 
on the last day of the designation period to make a (Urignation. Obviously, this alone does not 
constimte an agreement with the XFLPA, See Waterways Ltd, v. Barclays Bank> 202 A.D^d 
64,74,615 K.Y.S.2d 8986, 892-93 (1994). There is no evidence that the NFLPA was asked to 
agree to the contemts of these cemmumcations or that it did so in any positive way, The same is 
true of the faa that newspaper stories sometimes have stated that such a deadline exists. The 
ftdlure of the NFLPA somehow to raise the issue is not enough to establ^ an agreement. This is 
not a situation where agreement can be determined by silence; indeed the failure ever to nalse the 
issue until now can be taken as assent to dte £fu;t that it is up to the KFLMC to do as it wishes 
with regard to establishing and waving a time d^ine. 

2. Class Counsel as^ues that an agmement on the 4:00 P.M. deadline 
between the NFLPA and the NFLMC is shown by an oral exchange among Mr. Levy, the 
attorney for the NFLMC, the Special Mester, and Mr. Kessler, Class Counsel fcd^ Players, in a 
case heard on February 15,1994, Neither the language nor the circumstances bear that out 

As quoted by Class Counsel in its brief in the current matter (see Letter of Class 
Counsel, Jefeey Kessler, dated March 2,1998 to Si»cial Master Friedenthal, pp. 3-5), Mr. Levy 
begins the 1994 exchange by stating: 

Yes. In that regard, I might note that the League has sat for its own 
administrative convenience a deadline for clubs to notify the 
Management Council oftheiifiranchise player designations, And 
our plan, we assumeito one has any igoblgm-With_that is to 
suspend that deadline for purposes of tius proceeding to allow you 
whatever time you dunk is necessary to resolve the issue. 

(Emphasis supplied by Class Counsel) 

The discussion then continued as follows: 

special MASTER: In other words, even beyond midnight? 

MR. LEVY: No. We don^tplaa bcandmidnight (Emphasis supplied by 

Class Counsel.) 

MR. KESSLER; The agreeanent says the 1 Sth. I don't think we have the power to 

suspend beyond that. a?hat.the Leape isjavinE. they interoanv 
set 4:00 D.m^as their deadline, but they are wiUine to give you the 
time, obviouslv to decide today . (Emphasis supplied by Class 
Counsel.) 
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The shove itstements hsrdly esdtsblish the existeoce of an agreement between the 
KFLMC and the NFLPA as to a 4:00 P.M. deadline. The phrase "we assume no one has my 
problem with that” can simply be regarded as a statement that it was within the prerogative of the 
NFL to waive the rule and that no one else had a right to object. Moreover, the failure of Class 
Counsel directly to address the matter can just as well be considered as an admission of Qass 
Counsel that it has no right to Interfere widt Gass Counsel specifically recognizes as the 
League’s "interoally set... deadline.” Class Counsel goes on to say, “they ftbe NFLMC] are 
willing to give you the time.” This appears to be a firm recognition that the power is solely 
within the power of the NFLMC. At no point does Class Counsti say anythi^ to the effect that 
“We concur” or “We give our permission." 

There is an additional argument arising fiom Class Counsel's statement in regard 
to going beyond midnight: “The agreement says the iSth. I don't think have the pov^ to 
suspend beyond that” [Emplwuds added.] The reason for this statement must be that there 
no agreement to alter the time for xnakiQg a Franchise Player designation as set.|brth in Article 
XX, Section 1 of die CBA (and. incidenmlly, a belief that they could imt alter it an oral 
agreement on the spot). As noted above, Class Counsel then w»t onto speak of the suspension 
of the 4:00 P.M. deadline as follows, “they fthe NFL] are willing to give you the time." 
[Emphasis added.} The use of the word “we" with regard to the suspension past midnight 
contrasted with the word “they” with regard to tite suspension of the 4:00 P.M. deadline shows 
that the NFLPA did not believe that it had an agreement as to the latter. 

Finally, in Mr. Levy’s initial st^ement, he states that the NFLMC suspends the 
deadline “for purposes of this proceeding.” OBmpbasis added.] In his brief Class Counsel refers 
to the fact that another player, on a different team, who was not involved in a proceeding of any 
kind, was, on the same evening after 4:00 P.M., designated a Franchise Player. (See Letta: fioia 
Class Counsel to Jack Friedeathal, dated, March 2,1P9S, p. 6 ml, and Exhibit J to that Letter.) 
The suspension for “this proceeding" obviously did not cover fise designation of the $(»ond 
player and Class Counsel provides no evidence whatsoever that the NFLPA agreed In advance to 
that designation or object^ to it or raised an issue as to its propriety. If silent acquiescence is to 
be considered sufficient to establish an agreement, then Class Counsel could be said to have 
agreed that tie NFLMC could waive any 4:00 P.M. deadline on its own. 

3. There is additional evidence to contradict of Class counsel's evidence of 
the existence of a subsequem agraement to esti^lish the 4:00 P.M. deadline. 

In a brief submittisd on behalf of the Baltimore Ravens (See Letter firom Ralph S. 
Tyler to Jack Friedenthai, dated March 2,199B, p. 3 and Exhibit 2) there is a written letter 
agreement prepaid 1:^ the NFLMC and signed ^ counsel for the NFLPA that, among other 
things, sets February 12,199B as the last day on which a Franchise Player can be designated. 
There can be no doiibt tiiat tins written agreement is a valid alteration of the date of February 15 
set out in Article XX, Section 1 of the CBA. It does not, bowewsr. specify a 4:00 P.M. deadline 
or any other time deadline. 
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.' To omeome asy implication Mt a MTitten agreement pmsuast to Articie XX, 

Section I that changes the day, but does not incltuie a time deadline would obviate a previous 
time deadline (assuming one existed), Class Counsel notes that a preamble paragraph states; "In 
order to maintain a schedule similar to previous years, we recommend the following dates for the 
1998 League Year ” Class Counsel relies on the word "similar" to imply the coaticuatioa of the 
alleged deadline. Of course "similar" does not mean "identical." On the other hand, the 
document refers only to "dates" and would not by itself entirely preclude the existence of a tune 
deadline if there was strong evidence that a sepazmte agreement for such a deadline existed. 

The NFLMC also refen to & summer 1997-1998 NFLPA Player Planner, 
provided to the players and incliuiing a calendar of important dates. In the calendar refnenee to 
Februaiy 12,1998, it states dbat diet is the last date by i^ich a player can be designated a 
Franchise Player, but it says nothing about a 4:00 P.M. deadline. However, regarding other 
dates on the calendar, specific time deadlines are set forth, e.g., on August 24 club rosters must 
be cut to no more than 53 players by 4:00 P.M. Eastern Dayli^t Time, on AugU5t^2Sth clubs 
must establish their practice squads by 4:00 P.M- Eastern Daylight Time and on August 29 clubs 
are required to name their 49 player active list by 7:00 P.M. Eastern Daylight Time. Not only 
does this list of dates and times indicato that the NFLPA does not believe tliat ihae is an 
agreement to a 4:00 P.M. deadline for designating Franchise Players, but it is also significant to 
establish that players have sound reason to discount newspaper reports that such a 4:00 P.M. 
deadline exists. 

4. Class Coumiel also argues that even if no agreement was reached by the 
parties as to an alternate 4:00 P.M. deadline pursuant to Article XX, Section 1, parol evidence is 
permitted to show a course of performance subsequent to a contract (in this case the CBA itself) 
to eetablislt an understanding of the parties as to that contract. He citos a number of aufixorides 
for this proposition. (See Letter fiom Class Counsel, Jef&ey Kessler, m Jack Friedenthai, dated 
March 2,1998, p. 6.) A number of these authorities support the proposition fiiat parol evidence 
can establish a subsequent agreement between parties, and as to that fact we agree, as we said at 
the outset. However, that is irrelevant to dm argumerU made here that even in ttto absence of a 
subsequent agreement, parol evidence of subsequent conduct can be used to show the meaning of 
the irutial contnet itself, which seems to be the thesis of Class Counsel as supported b v Viacom. 
Int’L Inc. v.Lprimat Productions. Inc .. 486 F. Supp. 95,98 a.3 (S.D.N.Y. 1980). 

The problem with the arfummt is that it ignoms dK diffaence between "parol 
evidence" and the ‘^arol evidence rule." Parole evidence is evidence oumde die four comers of 
the a documeitt to establish the meaning of tiie docummt. The parol evidence rule is a legal 
determination of when parol evidence can or cannot be utilized, The parol evidence rule permits, 
in certain cases, the admission of parol evidence to establish subsequent conduct by the parties to 
a contract in tadex to prove what the parties meant by the tenns of contract. However, under 
Section 19 of Axtide LV of the CBA, application of the parol evidence rule is superceded by a 
flat prohibition of the use of parol evidence. Section 19 reads "the parties shall not, in any 
proceeding or otltorwise. use or refer to aoy parol evidence with regard to the inteiprctation or 


5 






09/16/2005 12 35 FAX 2028570673 @008/008 

. Case l:17-CYz0513VPJS PQ.cumeQtl37J.l_ Fjled 11/09/18 _Eage aof 8. 
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A^JudeeDntvhflahtMniTiriQraiflftarsmtite Whim 

eoctiinaic evideace {Cities' inteii(Soct « ^ Matmt- ^natTL at 

^ evidence of acovMes of partis nibsaqiteinUi^CBA 

deirarmimixig tfie nunoing of Article XX of ^ CBA. 


Even if pnoJ evidence could be used to extabluli, by aubaequent conduct, an 
uOBcpxetotiQn of Section t of AztideXX. diacc lx no rndeox^co show d ead l ine 

could be iQul into Bscdon 1. The KFLFA itself bus ttdrm no iteps dmt woiildzesult in ahomng 
its opendom are In line with such a pnctioe and tibc HFL's adiona oontiadicit die practioe in 
several une^'B. lhcl994cuccliBngebe<b«elheapeoiaIinaJteraaqii^^ 
aho w oleiriy dmt tbe KFLMC cmiuidinod the matBm as oim of admioistrative con 
League and gaid so openly. And vve have abev^ Doted that the HFL on seveml ocoaaions. 
Including tha preaent one, tisdlatnniilf sec die ndo. 


PinaUy, Class Couxiacl tuisea an Bxgunoffitthat the nayem are f}iiid<^^ 
beneficUncs, piegumably to a oantnet betuveen the NFLMC and In tutraber teamg. Iha 4:00 
P>M. dcfld]hiieivaaiMtbytib»!NFLMC. TbaniaimindicstfumthttlMsuat^ 
contcaoc between the hnPLMCsmd the Clubs. Ihcijhadlixieuiassiafily irnposc^iby 
The it iu)t «msidanr4 a fabaUng rajotiact tffitvinen them ifl Gitabbidusd by 
Baldmoie Ravens requested to go beyond ibe 4:00 P.M. deadiina end the request was gnmed. 
And as diamiared in {Wragiaph 2, above, in 1994, dua HQFLMC also unitatenilly penrutted a Club 
tuin£kfiad08ign«bnalta4:OOPJMf. In luudmr case is there any indicadou that the otl^ 
involved Chibs were naked ibi {Mujnhuica wfaioh would have been die ease if they were paxtie# to 
anagreemcoL 


V DECISION: 

Pmsuaot TO CAB Aitide LV, Section 19 and the policy there roflKted, an Agnrenwau: 
under Section 1 of Article XX to establish a time for the designaiioa of Franchise Play«» mutt 
be in writing. Sinoe no such written agreement exiata as to a 4:00 P,M. dradiine, a deagnatlon 
up until midnight on February 12,1998. was appropriate and efEecdvc, 

Even if a wtittm agreement vi^ iret required, tire prepoudasmee of tire evideiuis fk^ 
establish tiuA the pulies entered into any agreemotf bbal provided for the 4:{M1 P JMl. deadlinir or 
that the Players are dhowrea entitled to rely upm such a deadline. 

Iberafoie tire tkagoatioii of Wally WilUaina as a Franchise Player was thnely, valid, and 
effective. 

%^l’ifZJk3 U 

f 1:^ BL Friedontfajri 

Mastear 
March 9,1998 
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